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the International Centre for Trade and Sustainable Development; and kindly supported by the Rockefeller Foundation, The
Norwegian Ministry of Foreign Affairs, International Development Research Centre (IDRC), Swiss Agency for Development
and Cooperation (SDC), and the Canadian International Development Agency (CIDA).
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The International Institute for Sustainable
Development (IISD)

http://www.iisd.org

The International Institute for Sustainable Development contributes to sustainable development by advancing policy
recommendations on international trade and investment, economic policy, climate change, measurement and indicators,

and natural resources management. By using Internet communications, we report on international negotiations and broker
knowledge gained through collaborative projects with global partners, resulting in more rigorous research, capacity building in
developing countries and better dialogue between North and South.

1ISD’s vision is better living for all—sustainably; its mission is to champion innovation, enabling societies to live sustainably.
1ISD receives operating grant support from the Government of Canada, provided through the Canadian International
Development Agency (CIDA) and Environment Canada, and from the Province of Manitoba. The institute receives project
funding from the Government of Canada, the Province of Manitoba, other national governments, United Nations agencies,
foundations and the private sector. IISD is registered as a charitable organization in Canada and has 501(c)(3) status in the
United States.

The International Centre for Trade and
Sustainable Development (ICTSD)

http://www.ictsd.org

The International Centre for Trade and Sustainable Development ICTSD) was established in Geneva in September 1996 to
contribute to a better understanding of development and environment concerns in the context of international trade.

As an independent non-profit and non-governmental organisation, ICTSD engages a broad range of actors in ongoing
dialogue about trade and sustainable development. With a wide network of governmental, non-governmental and inter-
governmental partners, ICTSD plays a unique systemic role as a provider of original, non-partisan reporting and facilitation
services at the intersection of international trade and sustainable development.

ICTSD facilitates interaction between policy-makers and those outside the system to help trade policy become more
supportive of sustainable development. By helping parties increase capacity and become better informed about each other,
ICTSD builds bridges between groups with seemingly disparate agendas. It seeks to enable these actors to discover the many
places where their interests and priorities coincide, for ultimately sustainable development is their common objective.



to serve as a basis for formulating national biosafety laws. However, no country has implemented the
draft Model Law to date.

Only South Africa has so far approved the commercial growing of GM crops. While research and
testing on similar products is being conducted in other African countries, the approval of GM crops
for commercialization and import of GM commodities continues to be extremely slow.

Compatibility Between Domestic GMO Import Regulations And WTO Rules

Biotechnology-related concerns are increasingly cropping up in trade discussions, both at the World
Trade Organization (WTO) and in other forums. In May 2003, the U.S., together with Argentina,
Canada and several other countries, initiated WTO dispute settlement proceedings against the EU's de
Jacto moratorium on the approval of new GMOs and a number of marketing and import bans in
certain EU member states. WTO Members have also raised concerns over domestic import regulations
for GMOs, including in the EU and China, in the Committees for Sanitary and Phytosanitary
Measures (SPS) and Technical Barriers to Trade (TBT). Besides, the U.S. is reported to have raised the
possibility of a WTO challenge with regard to GMO regulations in Sri Lanka, Bolivia and Croatia.

How the U.S.-EU dispute will play out is hard to predict at this early stage in the proceedings.
Similarly, the outcomes of a possible challenge to a country's traceability and labelling scheme for
GMOs are difficult to forecast given that so far no mandatory labelling scheme has been formally
challenged at the WTO, let alone one related to GMOs. The following discussion aims to outline some
of the arguments that might be raised for or against some of the described import regulations and
measures, and how these arguments might fare if scrutinized by a WTO panel. The analysis is neither
meant to be exhaustive nor legally thorough, but rather aims to raise some points for consideration.
Also, much of the discussion will necessarily focus on the EU regulatory system as those rules have
attracted most attention, but the conclusions are equally valid for many other import regulations.

What are the relevant WTO Agreements and how would they apply to GMO import regulations?

The Agreements on the Application of Sanitary and Phytosanitary Measures (SPS) and on Technical
Barriers to Trade (TBT) are applicable to GMO import regulations. The SPS Agreement applies if the
measure were aimed at the protection from food safety risks or from damage caused by pests. Any
such measures should either be based on international standards or on a risk assessment. The TBT
Agreement applies to product requirements that are mandatory (technical regulations) as well as
voluntary (standards) and to conformity assessment procedures not covered by the SPS Agreement.
Also of relevance is the General Agreement on Tariffs and Trade (GATT), which deals with trade in
goods and contains several provisions, for example those referring to non-discrimination and
quantitative restrictions, that are relevant to the trade in GMOs. Furthermore, Article XX sets out a
number or exceptions, allowing Members to take measures which would otherwise violate GATT
rules to, inter alia, protect public morals, human, animal or plant life or health and to conserve
exhaustible natural resources (Article XX(a), (b) and (g)).



Are mandatory traceability and labelling requirements unnecessarily trade-restrictive?

Both the SPS and TBT Agreements require measures that are not more trade-restrictive than necessary
in order to fulfil the objectives of the Agreements. Regarding the European Commission's proposed
traceability and labelling regulations, the U.S. and other countries have argued in the past that the
rules would be unnecessarily trade-restrictive, and that less trade-restrictive measures could be put in
place to achieve the desired objectives. Often cited in this context are the costs of segregating modified
from non-modified products, monitoring a particular crop throughout the food chain (e.g. by using
identity preservation systems), and testing for the presence of GM materials to comply with the
threshold of one per cent for the accidental presence of GMOs as proposed by the Commission. While
the implementation of any traceability system can be expected to create additional costs, the actual
increase in costs is difficult to estimate as it depends on various factors and circumstances. Also, the
magnitude of additional costs is not fixed and is likely to change as the industry adapts to the
traceability requirements and as the volume of material involved increases. Also, standards for foods
derived from biotechnology adopted by the Codex Alimentarius Commission in July 2003 include the
"tracing of products" and food labelling as risk management tools. Some see these standards as a major
breakthrough in international negotiations on the use of traceability systems that at least partially
vindicate the EU's insistence on introducing such requirements for GM food

Are import regulations covering 'substantially equivalent’ GM products trade-discriminatory?

The TBT Agreement stipulates that Members are not allowed to give less favourable treatment to any
products "than that accorded to /ike products of national origin and to like products originating in any
other country" (Article 2.1, emphasis added). Some argue that import regulations that impose special
risk assessment, traceability and/or labelling requirements for 'substantially equivalent' GM products
might contravene this provision as they discriminate against 'like' products. Under the proposed EU
regulations, all food and feed derived from, but no longer containing, GMOs that are substantially
equivalent to their conventional counterparts would also be subject to traceability and labelling
requirements. If the EU were to justify these regulations as a legitimate objective (e.g. consumer
information) under the TBT Agreement, they would be required to show that the measures do not
run counter to the non-discrimination provision for 'like' products. According to established practices
under the General Agreement on Tariffs and Trade (GATT), likeness is determined on a case-by-case
basis according to four criteria; the products' physical properties, end-uses, tariff classification and
consumers' tastes and habits. Given the strong physical similarity between traditional foods and
substantially equivalent GM foods, the latter are likely to be viewed as 'like' under the first three
criteria. The EU would thus need to show that consumers' perceptions and behaviour affect the degree
of substitutability and competitiveness in the market-place.

While the SPS Agreement does not include a 'like' product provision the EU might still find it
challenging to show that such products might pose health risks (in particular with regard to feed) given
the widespread application of the 'substantial equivalence' concept, including Codex standards, or that
the measure was necessary to prevent the spread of pests. Similar considerations apply if the EU were
to justify its regulations under the exceptions of GATT Article XX.

Could a ban on imports of GMOs be justified as a precautionary measure?

The differing approaches to 'precaution’ in the EU and U.S. partly lie at the root of the ongoing
disagreement between the U.S. and EU over the European de facto moratorium on the approval of
new GMO:s. The concept of precaution is embodied in Article 5.7 of the SPS Agreement. For the EU
de facto moratorium to be justifiable under Article 5.7, it would need to constitute a provisional
measure and the EU would have to demonstrate that it was actively seeking "to obtain the additional



information necessary to make a more objective assessment of risk" and review the SPS measure
"within a reasonable period of time". The moratorium was originally set to stay in place until
adoption of traceability and labelling regulations. Thus, the EU's ability to justify the de facto
moratorium by invoking the precautionary provisions of the SPS Agreement might depend on
whether the EU will indeed resume approvals once the traceability and labelling regulations enter into
force later this year. The EU might also invoke the 'precautionary principle' as a customary rule of
international law, rather than refer to Article 5.7, if the measure is not intended to be provisional. It
remains unclear, whether the principle constitutes an established principle under international law.
Recognition of its status as a general principle would be relevant for the outcomes of a WTO dispute
as such principles would be taken into account in the interpretation of relevant WTO provisions.

How might the Cartagena Protocol on Biosafety impact on possible WTO disputes related to GMO import
regulations?

The Cartagena Protocol on Biosafety - adopted in January 2000 under the Convention on Biological
Diversity and set to enter into force on 11 September 2003 - regulates "the transboundary movement,
transit, handling and use of all living modified organisms that may have adverse effects on the
conservation and sustainable use of biological diversity, taking also into account risks to human
health". The Protocol applies to two categories of living modified organisms (LMOs), namely LMOs
for "intentional introduction into the environment of the Party of import" (e.g. seeds intended for
planting) and LMOs "intended for direct use as food or feed, or for processing” (e.g. soybeans for use
in food), and sets out the different notification and approval procedures for the two categories. Once
the Protocol has entered into force Parties to the Protocol, whose import measures are challenged at
the WTO, might justify these regulations by referring to the Protocol's provisions, including
notification and labelling requirements and import restrictions covered by the Protocol. The Protocol
could also be of relevance in future disputes with regard to the use of precaution. In particular, the
Protocol contains what many see as the first operationalization of the precautionary principle in the
body of an international environmental agreement. However, when the Protocol was adopted, several
issues remained unresolved and were left to the Conference of the Parties to be finalized once the
Protocol has entered into force, including requirements for identifying shipments of LMOs for direct
use as food, feed, or for processing and standards for the identification, handling, packaging and
transport practices.





